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in the principal case, as far as actual defects would be discoverable by a 
medical examination. While the actual "sound health" of the applicant is 
of the utmost importance in the accurate determination of the risk, and while 
it would be a perfectly proper and possible stipulation that the validity of 
insurance should depend upon the actual sound health at a given time, yet 
it would seem that unless this intention of the parties is clearly expressed 
they ought to be deemed to have made a contract that does not depend upon 
contingencies unknown and unknowable both to insured and insurer. The 
object of insurance is to furnish sure protection. A person ought to be able 
to know whether or not he is insured. Yet his actual state of health at a 
given time is oft times only discoverable by a postmortem. 

Insurance — Warranty in Application for Accident Insurance — 
Whether Incorporated into Contract. — Defendant insured S. against ac- 
cident and accidental death by a policy reciting that it was issued "in con- 
sideration of the warranties and agreements in the application." In the ap- 
plication S.'s age was given as sixty-two, while, in fact, it was sixty-four. 
In an action on the policy the defendant set up the. misstatement of age as 
a breach of warranty. Held (Cartwright, C.J., and Hand, J., dissenting 
without opinion), that the application was not so referred to in the policy as 
to become a part thereof and that consequently the statement as to age was 
not a warranty, but a mere representation avoiding the insurance only if ma- 
terial. Spence v. Central Accident Ins. Co. (1908), — 111. — , 86 N. E. 104. 

In Pawson v. Watson, 2 Cowp. 785, the instructions sent to the insurance 
broker described the ship insured by the expression "mounts twelve guns 
and twenty men." These instructions were never seen by the underwriter 
sued, to whom the vessel was described by the broker as being a "ship of 
force." In reality she carried sixteen men and eleven boys, and this fact 
was set up by the insurer as a defense. Lord Mansfield held that the state- 
ments in the instructions, since the underwriter did not rely on them and 
since they were not contained in the policy, were not warranties that must 
be literally true. A note to the case states, "On the Monday following Mr. 
Davenport said he was desired by the underwriters to ask whether it was 
the opinion of the court that to make the written instructions valid and bind- 
ing as a warranty they must be inserted in the policy? Lord Mansfield 
answered, 'that most undoubtedly was the opinion of the court.' " From that 
time to this, courts have sought to avoid forfeitures by reason of warranties 
in applications. There is no doubt but that today, by a proper reference, an 
application can be made a part of the policy so that proper warranties therein 
shall be warranties in the policy. Vance, Insurance, p. 183 ; Clark v. Manf. 
Ins. Co., 8 How. (U. S.) 235. But from the cases it is difficult to lay down 
any rule as to just when sufficient reference has been made. In Travelers 
Ins. Co. v. Lampkin, 5 Col. App. 177, and Mandego v. Centennial Mut. Life 
Ass'n., 64 la. 134, the references were almost identical with the phrase in the 
principal case and were held sufficient. In American Life Ins. Co. v. Day, 
39 N. J. L. 89, where the policy was expressed to be "in consideration of 
representations made," it was held that the statements in the application 
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were not thus made warranties, but were only incorporated into the policy as 
representations. M outer v. American Life Ins. Co., in U. S. 335, substan- 
tially agrees with this case. And in general the cases hold that the appli- 
cation will not be considered a part of the policy so as to work a forfeiture 
if any other reasonable construction is open to the court. Minn. Mut. Life 
Ins. Co. v. Link, 230 111. 273; Northwestern Mut. Life Ins. Co. v. Woods, 
54 Kan. 663; Moulor v. Amer. Life Ins. Co., in U. S. 335. The principal 
case suggests that the rule ought to be that the application must expressly 
be made "a part of the contract." It is probable that insurers, as they have 
in the past, will in the future draw up their policies in rigorous enough 
terms to meet the adverse construction of the courts. It seems unfortunate 
that the courts have seized upon the sufficiency, or rather insufficiency, of 
reference as the weapon with which to combat the often pernicious doctrine 
of warranties in insurance. To make effective their decisions they have 
often been led into inconsistent if not unfair constructions of insurance 
contracts. And more unfortunate it is that the result has been that the 
public are offered a new policy express and implicit enough to hold against 
the latest adverse decision. In Fidelity Mut. Life Ins. Co. v. Miassa, — 
Miss. — , 46 South. 817, the court refused to apply the warranty doctrine. 
In a discussion of that case in 7 Mich. L,. Rev. 78 it was pointed out as 
being against the overwhelming weight of judicial authority. If it is unde- 
sirable to allow life and accident insurers to ask innumerable categorical 
questions, about which no man can have definite information, and make the 
answers warranties whether material in the least or not, it would seem from 
the present state of the law and the burden of precedent that the only effi- 
cient remedy lies with the legislature; Several states now have statutes on 
the subject making policies forfeitable only when representations or war- 
ranties are fraudulent or material. Mo. Ann. Statutes, Vol. 3, § 7890 ; Minn. 
Rev. Laws 1905, § 1623 ; Bates Ann. Ohio Statutes, Vol. 2, § 3625. 

Judgment by Default — Nonresident Defendant — Personal Service in 
Another State. — Plaintiff sued to recover damages for the death of her son, 
caused by the negligence of the several defendants. One of the defendants 
was a nonresident, but was personally served with summons in another state. 
He failed to appear, however, and the plaintiff asked for judgment against 
him by default. Held, that the personal judgment could not be rendered 
against the nonresident defendant. Boehrens v. Brice et al. (1908), — Tex. 
Civ. App. — , 113 S. W. 782. 

In rendering the above decision the court said "that no personal judgment 
can be rendered against a nonresident defendant who is served by process 
without the state, it not appearing that he owns property within the state, 
upon his failure to appear and answer." If by these words the court means 
that a personal judgment might be rendered by default against a nonresident 
defendant who had been served only with process in another state, then we 
think that the holding is not sustained by the authorities cited in the opinion, 
to-wit : Pennoyer v. Neff, 95 U. S. 714, 24 L. Ed. 565, and Donovan v. Hin- 
sie et al. (Tex. Civ. App.), 60 S. W. 994. Donovan v. Hinsie et al., supra, 



